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Dawvis, J., concurring in part and dissenting in part:

Two of thethreerulingsin the mgority opinion aremply wrong. Therefore, | concur in
patand dissentin part. Beforediscussing thegroundsuponwhich | dissent, | notethat the defendant in
thiscase, Dr. Hossain Sakhai, initidly argued that this gpped should be denied becauseit was gppeded
froman order granting anew trid, whichwasnot a“find order” for goped purposes. Themgority opinion
has disagreed and, based upon this Court’ sconditutiond authority, determined thet an order granting anew
trid, whileinterlocutory, isan gopedableorder. | concur with themgority opinion on thisprocedurd issue.

However, | depart from the mgority with repect to its resolution of two substantive issuesraised by this

appeal.

Thetrid court granted anew trid to Dr. Sekha on the ground that counsd for the plaintiff
Improperly sated adamage“target” amount to thejury during closing arguments. Themgority opinion
conduded that thetrid court committed error ingranting anew trid. Additiondly, Dr. Sskha filed across-
gpped arguing that thetrid court should have granted hisnew trid based upon remarks by counsd for the
plaintiff that werevidlaiveof amaotioninlimine. Themgority opinionrgected thisargument by Dr. Sekha.
| dissent fromthelatter two rulingsby themgority opinion. Inrendering itsdecison, themgority opinion

has manipulated long-standing principles of law to reinstate the jury verdict in this case.
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A. Counsd for Plaintiff Improperly Stated a Damage
Target Amount to the Jury During Closing Arguments

Dr. Sekha argued thet thetrid judge was correct in granting anew tria because counsd
for theplaintiff improperly sated that amillion dollarsfor noneconomic damegeswasthe*target” amount
for thejury. Themgority opinion rgected the argument after concluding “ that the jury was adequately
Ingtructed to undersand that themillion dallar figure represented an absolute upper limit, and not a“target.””
Thisconduson by themgority opinioniswrong. Furthermore, themgority opinion distorted what actudly

occurred.

Tobegin, counsd for the plaintiff madethe following Satement to thejury during dlosing

arguments:
Counsd for Raintiff: Thevisonwould certainly beindudedinloss

of enjoyment of life, mental anguish, thefright he had to go through with

the sacond surgery, and the Court hasingtructed that whatever thoseitems

you have, amillion dallarsisthetotd. It cannat beaboveamillion dallars,

so that’ s the target|[ .]
(Emphasisadded). Clearly, counsd for plaintiff went beyondthetria court’ sindruction andinformedthe

jury that amillion dollars was the “target.”

Immediady ater plantiff’ scounsd conduded hisdosng argument, defense counsd moved
for amistrial. The following exchange occurred at the bench.
Judge W, I'mnot goingto dedareamidrid. | may havetoteke
thisupin—-What concerned me, quitefrankly, morewasthediscusson of

thegatutory limit of amilliondollarsand saying, “ That' sthetarget.” Thet
suggests an amount, and that does bother me.
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Counsdl for Plaintiff: Did | say, “That’sthe target.”?
Judge: Yes, you did.
Counsel for Plaintiff: Did | correct it? Did | not--

Judge: No. You didn’t correct it.

Theevidenceillugratesthat counsd for the plantiff missated thetrid judge sindruction
onthemilliondallar cgp andinformed thejury thet the sumwasthe“target.” Counsd for the plaintiff even
tried to argue that he was not aware that he spoke those words and questioned whether he clarified his
wordstothejury. In spiteof the blatant evidence of what actualy took place, the mgjority opinion
conduded that counsd for the plaintiff did not datea“target” amount for thejury. | Smply cannot acoept

the majority’ s decision to distort the record in order to reinstate a plaintiff verdict.

Our law isclear. Statingatarget amount for ajury to return for noneconomic dameagesis
“reversbleerror wherethe verdict isobvioudy influenced by such satement.” Syl. pt. 7, in part, Bennett
v. 3C Coal Co., 180 W. Va 665, 379 SE.2d 388 (1989). Intheingant case, thetria court denied the
motionfor midrid becauseit wanted to seeif theimproper target Satement had prgudiced thejury. After
thejury returned averdict of $300,000, thetrid court recognized that the remark wasprejudicia and
therefore granted the motion for anew trid. Thetrid court’ s decison was conagtent with the law in this

state and should not have been reversed.

In acasefiled thisterm, Lampherev. Consolidated Rail Corporation,  W. Va



__,_SE2d__ (No. 29691 November 30, 2001) (per curiam), this Court affirmed the decision of
thetrid judgeingranting anew trid to theplaintiff after thejury returned adefenseverdict. In affirming
thetria court’ sdecisonin Lamphere, werecognized in syllabuspoint 1 of theopinionthelongstanding
princplecf law thet “‘[4] trid judge sdedson to avard anew trid isnot subject to gopdlaereview unless
thetrid judge abuseshisor her discretion.”” Quoting Syl. pt. 3, in part, In re Sate Pub. Bldg. Adbestos
Litig., 193 W. Va 119, 454 SE.2d 413 (1994). Seealso Lively v. Rufus, 207 W. Va 436, 440-441,
533 S.E.2d 662, 666-667 (2000); Tennant v. Marion Health Care Foundation, 194 W. Va. 97,
104, 459 S.E.2d 374, 381 (1995); Syl. pt. 4, Sandersv. Georgia-Pacific Corp., 159 W. Va. 621,
225 S.E.2d 218 (1976). No abuse of discretion was shown in the instant proceeding to justify the

majority’ s decision to reverse the new trial awarded in this case.

B. Counsd for the Plaintiff Violated a Motion
In Limine Ruling by the Trial Judge

Prior tothetrid inthiscase, thecircuit court granted amotion in limine tendered by Dr.
Sakhal. Themationinlimine preduded any evidence or discussonto thejury regarding punitive damages
Asgroundsfor hiscross-appeal, Dr. Sakhai argued that the motion in l[imine order was violated.
Consequently, thetria court should have granted hismotion for anew trid. Themgority opinion, after

digorting what took place @ tria, conduded that no baasexigted for granting anew trid on thisground.

A review of theactud vidlaion of themationin limineorder dearly esablished that anew

trial should have been granted. The following occurred during closing argument by counsel for plaintiff.



Counsd for Flantiff: Do somethinginthiscaseto compensatethe Foster
family. Do something to send a message--

Counsel for Defendant: Objection.

Judge: Y our objection?

Counsel for Defendant: It isa*®send a message.”
Counsdl for Plaintiff: May | finish?

Judge: Yes, butif you' regoing tofinish the sentence, don’t pauseinthe
middle of it quite so long.

Counsd for Fantiff: Do something—-Compensatethe Foder family anddo
something [to] send the message to Dr. Sakhali.

Counsel for Defendant: Objection, Y our Honor.

Judge: Sustained. That’s improper.

Clearly, counsd for plantiff violated themoationinlimineorder by expresdy suggegtingto

the jury to return averdict that “would send a message.”

OnMay 25, 2001, this Court filed the opinion of Honaker v. Mahon, 210W. Va. 53,

552 SE.2d 788 (2001). Honaker carved out principlesof law rdaing to motionsinlimine. In Honaker,
the plaintiff appedled an adversejury verdict. Oneissue presented by the plaintiff on goped wasthét the
defendant introduced evidencein violation of thetrid judge srulingonamotioninlimine. ThisCourt

crafted two syllabus points on the issue of aviolation of amotion in limine order:

5. A ddiberateandintentiond violation of atria court’ srulingon
amotioninlimine, and thereby theintentiond introduction of prgudicia
evidenceinto atrid, isaground for reverang ajury’ sverdict. However,
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inorder for aviolaion of atrid court’ sevidentiary ruling to serveasthe
bagsfor anewtrid, theruling must be specificinitsprohibitions, and the
violation must be clear.

6. Indeciding whether to sstasdeajury’ sverdict dueto aparty’s
violation of atrid court’ srulingonamotion in limine, acourt should
consider whether the evidence excluded by the court’s order was
deliberatdly introduced or solicited by the party, or whether the violation
of the court’ sorder wasinadvertent. Theviolation of the court’ sruling
must have been reasonably calculated to cause, and probably did cause,
the rendition of animproper judgment. A court should so condder the
inflammeatory natureof theviolation suchthat asubgtantid right of theparty
seeking to st Sdethejury’ sverdict was pre udiced, and the likelihood
that the violation created jury confusion, wasted the jury’ stimeon
collaerd issues, or otherwisewasted scarcejudicid resources. Thecourt
may o condder whether the violation could have been cured by ajury
instruction to disregard the challenged evidence.

Syl. pts. 5& 6, Honaker. InHonaker, we applied the above principles and reversed the adversejury

verdict and granted the plaintiff a new trial.

In the instant proceeding, Dr. Sakhai, as adefendant, now seeks the protection of
Honaker. Themgority opiniondenied to Dr. Sakhai thewell-reasoned principlesof Honaker. Clearly,
Dr. Sakhal has stified Honaker. Thetrid court issued amation in limine order precluding evidence or
argument to thejury ontheissueof punishing Dr. Sekha withapunitiveverdict. Counsd for the plaintiff
not only once, but twice, violated thet order. Thejury returned averdict in an amount that can only be
judtified aspunitive. Inspiteof this, the mgority opinion has concluded that Dr. Sakhai, asadefendarnt,
Isnot entitled to the benefits of Honaker. Our law must gpply with equal force to both plaintiffsand
defendants. Weshould not havetwo setsof rules-- onesst of rulesfor plantiffsand adifferent st of rules

for defendants.



Basad upon theforegoing, | repectfully concur inpart and dissent inpart. | am authorized

to state that Justice Maynard joins me in this concurring and dissenting opinion.



